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In the current general context of the economic downturn, the bad credit assets 
in financial industry are getting more and more serious in amount. It becomes a 
serious potential safety hazard on our country's financial security. while the legal 
form of bad credit assets is financial claims, the method of efficiency, 
convenience, economical effects in the realization of creditor's rights has been 
the topic of judicial practice. Before the <Real Right Law of the People’s 
Republic of China>was issued, the common practice of the financial industry, 
representing by bank, is firstly endowing the mortgage contract with enforcement 
effectiveness by notary organization and then apply for legal enforcement in the 
court to realize mortgage right and return the funds. < Civil Procedure Law of the 
People's Republic of China> was issued in January 1 ,2013,and a new provision 
was added which described the institution of the special procedure of the 
realization of security interest. Article 197 makes it clear that the  basis of legal 
enforcement of security interest would be the verdicts made by court, but whether 
there is uniqueness exist in the verdicts is not clarified. whether or not the 
mortgage contract ,whose legal enforcement is endowed by notary 
organizations ,can serve as an enforcement basis becomes a legislation grey zone. 
This problem brings about the plight of judicial protection over financial 
creditor's rights. Further more, the new special procedure to realize the security 
interest has not provide the relief right of the dissent of respondent, which makes 
the procedure lay particular value on efficiency over equity. On that account, this 
thesis will take the judicial practice of the realization of security interests in 
financial industry as an entry point, then analyze the dilemma of the realization 
in the judicial practice. Emphasize on the discussion of the possibility that 
mortgage contract whose legal enforcement is endowed by notary organizations 
serves as an enforcement basis and the guarantee of the relief right of respondent. 
Meanwhile, by throwing a comparative analysis on the theoretical achievements 
on realization of security interests of domestic and overseas scholars, the thesis 
will affirm the reality that mortgage contract whose legal enforcement is 
endowed by notary organizations serve as an enforcement basis. The thesis will 















selling property under security interest and , and mortgage-backed writ with legal 
enforcement) ,and explore the different judicial treatment towards the dissent 
raised by the respondent. The last part will be elaborating the perfection of the 
procedure of the realization of security interests, hoping to achieve financial 
creditor's rights with efficiency and maintaining financial security. 
 














目   录 
 
目   录 
引  言 ............................................................................................... 1 
第一章  现状考察：金融业担保物权司法保护之困境与尴尬 ...... 2 
第一节  金融业担保物权实现案例概览 .................................................... 2 
一、某银行的公证债权文书强制执行案 ................................................ 2 
二、慈溪农村合作银行和宁波亿邦担保有限公司申请实现担保物权案
 .......................................................................................................... 3 
三、国信担保公司实现担保物权案 ........................................................ 3 
四、三则案例的比较与分析 ................................................................... 4 
第二节  金融业担保物权实现程序可能面临的困境 ................................ 5 
一、可操作性的法律规则缺失：担保物权实现程序在立法层面的剖析
 .......................................................................................................... 6 
二、司法裁判的多样性弥生：担保物权实现程序在司法层面的剖析 ... 6 
三、司法裁判不稳定性的增加：担保物权实现程序在社会层面的剖析
 .......................................................................................................... 7 
第二章  进路透视：健全担保物权实现程序的必要性与可行性 .. 7 
第一节  必要性的成因观察 ....................................................................... 7 
一、出台担保物权实现程序的立法本意 ................................................ 7 
二、贯彻落实“高效便捷”商事理念的必然要求 .................................... 8 
三、切实保障当事人合法权益的需要 .................................................... 9 
第二节  可行性展望 ................................................................................ 10 
一、国外担保物权实现程序的有益借鉴 .............................................. 10 
二、我国学者理论研究成果的启示 ...................................................... 11 
三、2012 年新《民诉法》立法精神的蕴义 ......................................... 15 
第三章  对策展开：我国担保物权实现程序之具体机制的完善 ... 18 
第一节  担保物权实现程序应遵循的基本原则 ...................................... 18 
一、程序正当原则 ................................................................................. 19 















第二节  担保物权实现程序中执行根据范围的界定 .............................. 20 
一、执行根据概念的界定 ..................................................................... 21 
二、执行根据的明确 ............................................................................. 21 
第三节  被申请人异议救济路径的制度构建 .......................................... 22 
一、针对公证后的抵押担保文书异议之处理 ...................................... 22 
二、不服法院生效裁定书之救济途径 .................................................. 23 
第四节  担保物权竞存时申请启动程序主体的顺位问题 ....................... 28 
一、担保物权竞存的情形分析 ............................................................. 29 
二、申请启动担保物权实现程序顺位的原则 ...................................... 29 
结  语 ............................................................................................. 31 
















Introduction ...................................................................................... 1 
Chapter1  Current situation investigation: the dilemma and 
awkwardness of the judicial protection over Security Interest in 
financial industry ............................................................................. 2 
Subchapter1  The overview of the judicial cases onthe realization of 
Security Interest ......................................................................................... 2 
Section1  The enforcement of notarial creditor's right document of some 
bank ........................................................................................................... 2 
Section2  The application of the realization Security Interests between CiXi 
rural cooperative bank and NingBoYiBang company limited by guarantee. . 3 
Section3  The realization of Security Interests of GuoXin company limited 
by guarantee ............................................................................................... 3 
Section4  Comparative analysis over the three cases ................................. 4 
Subchapter2  The possible dilemmas that may exist in the procedure of 
the realization of Security Interests in financial industry .............................. 5 
Section1  The lack of regulation with operability: analysis over the 
procedure of the realization of Security Interests in the aspect of 
legislation .................................................................................................. 6 
Section2 The diversity of judicial trials: analysis over the procedure of the 
realization of Security Interests in the aspect of judicial practice. ................. 6 
Section3  The unstableness of judicial trials: analysis over the procedure of 
the realization of Security Interests in the aspect of social effects ................ 7 
Chapter2  In the perspective：the necessity and feasibility of 
perfection the procedure of the realization of Security Interests .. 7 
Subchapter1  The observation over the necessity .................................... 7 
Section1  The legal purpose of the issued regulation of procedure of the 
realization of Security Interests ................................................................... 7 
Section2  Inevitable requirements of the implementation the business 















Section3  The need to guarantee the parties’ s legal rights ........................ 9 
Subchapter2  The expectation of the feasibility ....................................... 10 
Section1  The profitable reference of overseas legislation on the procedure 
of the realization of Security Interests ....................................................... 10 
Section2  The enlightenment of domestic scholar’s research ................ 11 
Section3  The legal purpose behind the new < Civil Procedure Law of the 
People's Republic of China> issued in 2012 ............................................... 15 
Chapter3: The expansion of countermeasure: the perfection of 
procedure of the realization of Security Interests ...........................18 
Subchapter1  The basic principle that procedure of the realization of 
Security Interests should follow .................................................................. 18 
Section1  Principle of due process ......................................................... 19 
Section2  Principle of justice and efficiency............................................. 19 
Subchapter2 The scope of enforcement basis in procedure of the 
realization of security interests ....................................................................... 20 
Section1  The definition of concept the scope of enforcement basis ...... 21 
Section2  Clarify the scope of enforcement basis ..................................... 21 
Subchapter3  The system construction of the relief right to raise dissent 
owned by the respondent .................................................................................. 22 
Section1  For notarization of mortgage-backed instruments dissent after 
processing ............................................................................................... 22 
Section2  The relief way of effective refuses to court orders ................ 23 
Subchapter4  The problem of the sequence of application launcher 
when security interests coexist ................................................................. 28 
Section1  analysis on the coexistence of the security interests ................ 29 
Section2  The principle of sequence of application launcher when 
applying for the procedure of the realization of security interests ........... 29 
Conclusion ...................................................................................... 31 














引  言 
 1





使实体上的权利无法获得司法程序的保障。2012 年 8 月 31 日新修改的 《民
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